


CIRCUIT COURT OF LEE COUNTY. 


VIRGINIA TRON, COAL AND COKE COMPANY 
VS. 
JAMES W. ORR. 


lo the Honorable H. A. W. Skeen, Judge of said Court: 

Your orator, the Virginia Iron, Coal and Coke Company, a 
corporation duly organized and existing under the laws of the 
State of Virginia, respectfully shows unto your Honor as follows: 

On the ord day of November, 1899, your Orator, by writing 
of that satel) Geabwa from W. H. Beasley and Laura L. Beasley, 
his wife, the exclusive right and privilege of mining and tak- 
ing iron ore from a certain tract of land containing 25 acres 


more or less, situate in the Jonesville Magisterial District in 


Lee County, Virginia, more particularly described in said writ- 


ing, together with ample and various rights of ingress and 
egress, building rights, and other mining rights thereon, more 
particularly described in said writing, and agreed to pay there- 
for the sum of ten cents (10¢) per ton for all the iron ore 
mined and taken from said land, payments therefor to be made 
every three months; said writing further providing that if your 
orator should fail to pay for as much as one thousand of said 
tons of iron ore a year, then said lease evidenced by said write- 
ing as aforesaid should be void as to both parties; provided, 
however, that any surplus over said one thousand tons per year 
paid for in the preceding years should be taken into account so 
that the yearly average paid for should not be less than one 
thousand tons. The said writing of lease was duly admitted to 
record in the office of the Clerk of the County Court of Lee 


County, on the 31st day of March, 1900, in Deed Book 56, page 





83, and a duly certified copy thereof is herewith filed as a 
part hereof, marked "Exhibit A", from which the} above recited 
provisions, and all other provisions thereof, will more fully 
appear. 

Pursuant to the terms and provisions of said lease. your 
orator took possession of said land, and shortly thereafter, with 
the knowledge, acquiescence and consent of the lessors, and pur- 
suant to the rights conferred upon .it by said lease, your orator 
proceeded to erect thereon several miners! houses and other 
buildings, and has continued to use and occupy said houses and 
buildings by its employees and tenants until this present time, 
and without any claim whatsoever on the part of the said lessors 
for rents or other compensation than the rent or royalty provided 
for in the lease aforesaid. 

OM GC weiinn 0 Aan OF, » 1903, one’ James W. 

Orr purchased the leased premises above described from W.. H. 
Beasley and wife, but neither he nor the said lessors, Beasley 
and wife, communicated the fact of such purchase to your orator 
until quite recentiy, when the said Orr made the astonishing 
claim which is hereinafter referred to. The said Orr. bought 
with both actual and constructive knowledge of the rights of 
your orator. 

Your orator will now show to your Honor that it mined and 
shipped from said leased premises, and paid therefor, prior to 
the 3rd day of November, 1903, the end of the last lease year be- 
forethis-present andwcurrent..jear, $975.24 tons of iron ore, 
| the payment.therefor amounting to $397.52, being just $2.48 less 


than the minimum royalty required under the terms of the lease 


} 


| | for the period of four years, from November 3, 1899, to November 


3, 1903. 





On the 26th day of January, 1904, your orator having a 
few days prior thereto learned that the said James W. Orr had 
purchased the leased premises aforesaid from the said Beasley 
and wife, and therefore claimed to have succeeded to all the 
rights of the said Beasley and wife, placed to the credit of the 
said James W. Orr, in the Powell's Valley Bank at Jonesville, 
Virginia, pursuant to the provisions of said written lease, the 
sum of $102.48, to pay for the balance of minimum royaity or 
rent due for the year ending November 3, 1903, and to pay for 
the minimum royalty for this present or current year ending 
November $, 1904, your orator preferring to anticipate, as it 
had the right to do under the terms of the lease, the payment of 
all of the minimum royalty for the current year, rather than to 
pay it by quarterly installments. But the said Orr deciined to 
allow said deposit to remain to his credit, and required said 
Bank to return it to your orator, stating as his reason that 
said lease had been forfeited, and that the acceptance by him 
of the said sum of $102.48 would have the effect of renewing the 
lease, which he was unwilling to allow. 

The said James W. Orr claims that, under the terms of said 
lease, the same is now forfeited by reason of the failure of 
your orator to pay within the time required by said lease the 
minimum royalty aforesaid, and is strenuously insisting upon 
his alleged right to enforce said forfeiture, and is also seek- 
ing to collect from your orator a claim for use and occupation 
of said houses upon said land, which is inequitable and without 
foundation or right either in law or in equity. The contention 
of the said Orr is that the said lease is forfeited as aforesaid 


for failure to pay the small balance of minimum rent or royalty 


which was due, according to his contention, on the Srd day of 





November, 1903, and further that, inasmuch as your orator did 
‘not actively mine ore from the said leased premises (and this 
your orator admits is a fact as to the greater part of the time 
covered by said account), your orator had no right to use the 
said houses and buildings without paying rent therefor to the 
owner of the land. Your orator, however, alleges that this 
contention is wholly untenable under the plain provisions of the 
lease, and that your orator has the same rights under said lease, 
by the payment of the minimum royalty, when it is not doing any 
mining thereon, as it would have by paying for a thousand tons 
of ore actually mined during each and every year. The question 
of the correctness of this account might not be in itself a 
proper subject for jurisdiction in equity, but your orator is 
advised that a Court of Equity will not allow the said Orr to 
enforce the forfeiture upon which he insists as aforesaid, and 
that for the purpose of enjoining him from seeking to do so, your 
orator has ‘a right to come into a Court. of Equity, and that this 
Court, having taken jurisdiction of the matter for one purpose, 
will do complete justice between the parties and adjudicate in 
this suit all the questions arising between them under said 
lease. Your orator avers that the forfeiture provision in the 
said lease relied upon by said Orr was intended merely as a se- 
curity for the payment of royalties, and that a payment or ten-~ 


der of royalties within a reasonable time after the same become 


due is in substantial compliance with the terms of the lease and 


will be so declared in equity. 
Your orator has not desired nor intended to abandon said 
lease or allow the same to be forfeited. Tt Sertrue that. 2 


has not been recently mining upon the said leased premises, but 





until within the last month or so it has been mining upon an 
adjacent piece of property, driving a tunnel for the purpose of 
striking the ore on the said Beasley land at a lower level. A 
short time ago it suspended mining upon said adjoining land on 
account of the depressed Gondition, 61,.0he tren market, but’ ex- 
pects to resume such mining as soon as the condition of the mar- 
ket improves sufficiently to justify the same, and then as soon 
thereafter as said tunnel can be completed to the line of the 


Beasley tract, it desires and intends to work the ore on said 


Beasley tract, and in the meantime it desires to keep said lease 


alive; and it has been always, and is now, able, ready and anx- 
ious to carry out all the terms thereof, and here and now again 
tenders and offersito pay to the said Orr, or into Court if so 
directed, the said sum of $102.48, or whatever sum your Honor 
may decree to be due as royalty under said lease. 

Your orator now avers that the said Orr has, within the 
last few days, brought a suit at law upon an account, copy of 
which is filed herewith, in which suit said alleged forfeiture 
will be insisted upon. Your orator avers that the said suit at 
law is an action of assumpsit, and that, so far as your orator 
is informed, the declaration thereof does not allege in terms 
‘that said lease has been forfeited, but the question of the for- 
feiture of the lease is necessarily involved in said suit, and 
your orator is informed, believes and charges that said alleged 
forfeiture will be set up in said suit. Your orator alleges 
that it cannot have in a Court of Law an adequate remedy against 
said alleged forfeiture, and that therefore irreparable injury 
will be done to your orator in said suit unless said James W. 


Orr is enjoined from prosecuting the same by a Court of Equity. 





The premises considered, the prayer of your orator is 
that the said James W. Orr be made a party defendant and re- 
quired to answer this bill, but answer under oath is hereby ex- 
pressly waived; that the said James W. Orr be enjoined and re- 
strained from enforcing the forfeiture of said lease which he 
insists upon and seeks to enforce as aforesaid, and from prose- 
cuting said action at law; that he be required to accept the 
tender which has heretofore been made to him and is made herein; 
that the said contract of lease be construed upon the question 
of the right of your orator to occupy the buildings on said 
leased premises without the payment of further rent than the min- 
imum royalty , or such actual royalty as may be due for iron ore 
actually mined therefrom; and that the correctness or incorrect- 
ness of said account of said James W. Orr be incidentally in- 
quired into and settled. And if in anywise mistaken in this 
special prayer, your Oravor prays for sueh other and general re= 
lief herein as its cause merits in a Court of Equity. And your 
orator will ever pray, etc. 

VIRGINIA TRON, COAL AND COKE COMPANY, 


By Counsel. 


~ 


2 


Counsel for Complainant. 





VIRGINIA, CITY OF BRISTOL, TO-WIT: 


I, G. Cabell Childress, a ae ea forthe 


City and State aforesaid, do certify th aS this day 

personally appeared before me in my said City and made oath that 
Werrrod Ses rea oe 

he is the Seoncsery—end heent of the Virginia Iron, Coal and 

Coke Company, and that the matters and things contained in the 

foregoing bill of complaint are true to the best of his know- 


ledge and belief. 


Given under my hand this |O day of May, 1904. 
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CIRCUIT COURT Of LEE COUNTY: 


VIRGINIA IRON, COAL & COKE COMPANY 
Ve Amended Bill. 


JAMES W. ORR. 


To the Honorable H. A. W. Skeen, Judge of Circuit Court: 


Your Orator, the Virginia Iron, Coal & Coke Company, states 
unto the Court, that, in its original bill in this cause, your 
Orator alleged, as follows: "Your Orator will now show unto 
your Honor, that it mined and shipped from its said leased 
premises and paid therefor, prior to the 3rd day of November, 
1903, the end of the last lease year before this present 
current year, 3975.24 tons of iron ore, the payment therefor 
amounting to $397.52, being just $2.48 less than the minimum 
royalty required under the terms of the lease for the period of 
four years, from November 3, 1899 to November 3, 1903." 

Your Orator now states, that, in its said allegation, it made 
a mistake as to the amount of ore mined and as to the amount 
of money paid the said Beasley therefor, between the dates 
aforesaid; and that, as . matter of fact, between said dates, it 
mined from the said land a total of 6207.89 tons and paid the 
said Beasley therefor the total sum of *620.77. And your 
Orator states, that this sum was considerably more than the 
minimum due to the said Beasley, or his assigns, under the said 
lease, up to, and including, the date at which this suit was 
brought. 
Your Orator here repeats the allegations made in the said 
original bill, except as herein changed. 
(Signed) PENNINGTON BROS. 
BULLITT & KELLY 


Attorneys for Complainant. 








CIRCUIT COURT FOR LEE COUNTY. 
JAMES W. ORR, 
ADS 
VIRGINTA IRON, COAL AND COKE COMPANY. 

To the Hon. H. A. W. Bkeen, Judge of the said Court:- 

The demurrer and answer of James W. Orr to a bill 
filed against him in the said Court by the la a Coal 
and Coke Company: 

Respondent says that the said bill is not sufficient 
in law to require him to answer, and he demurs thereto, and not 
waiving said demurrer, but relying and insisting thereon, should 
further answer be required of him he answers as follows: 

That if is true that on the 3rd day of November, I899, 
the plainitff by writing of that date, leased from W. H. Beasly 
and Laura LL. Beasly, his wife, the exclusive right and privilege 
of mining iron ore from the tract of land described in the said 
bill, together with and including ve right of ingress end egress 
upon the said premises, with certain mining rights and privileges 
as set forth in said writing; that the lessee agreed to pay . 
therefor, the sum of ten cents per ton for all the iron ore mined 

and taken from said land, the payment therefor to be made every 
three months; that said writing provided that, if the plaintiff 
should fail to pay for as much as one thousand tons of ore 8 year, 
then said writing should be void as to both parties; provided, 
however,if any over one thousand tons be paid for in the preceediz 
year, it should be taken into account, so thet the yearly pay- 
ments should not be less then one thousand tons . Said lease 
was duly recorded, as stated in the bill, and trak the exhibit "A" 
referred to in said bill is a copy thereof; but respondent de- 
nies that the said writing, or lease, provideé for the erection 


of any buildings, such as houses, barns &c, on the leased prem- 


ises, and alleges that the right for building purposes, under 


the said lease, is limited, by the terms thereof, to the construc- 
tion of railroads, tramways, and any other road necessary for the 
mining of the said ore. 


Respondent denies that the pleintiff complied with 





2 / 
the terms of the provisionsin ssid lease, took possession of 
Said land shortly after the date thereof, with the knowledge, 
acquiescence and consent of the lessor, and pursuant to the 
right conferred by the said lease, proceeded to erect thereon 
several mining houses and other buildings, but he alleges that 
said buildings were erected pursuant to a subsequent verbal agree- 
menthereinafter set out. He denies that said company, or plain- 
viff, has continued to use and occupy said houses and buildings, 
by its employees and tenants, until this present time, without 
any claim whatsoever on the part of the lessor for rents or other 
compensation than the rents and royalty provided for in said tease 
end respondent will allege in this answer the correct facts in 
regard to the erection of the said buildings, ‘and the occupancy 
thereof by the said plaintiff. Respondent says that on the 
eord day of January, 1903, he purchased the leased premises, 
described in said bill, from the said W. H. Beasly and wife, but 
does not know whether Beasly and wife communicated the fact to 
the plaintiff or not, but this respondent did write said company, 
or its attorney, advising it of this purchase, on or about 
January 5th, 1904, but he alleges that the said deed from the 
Said Beasly and wife was duly recorded on the 23ra day of Jan- 
uary, 1903, and the plaintiff had constructive notice of this 
purchase at thet time, e copy of which deed is herewith filed, 
marked "Deed", and prays that it be read and treated as a part 
of this answer. 

Your respondent supposes that it is true ,that the 
plaintiff mined and shipped from the said leased premise and 
paid therefor, prior to the 3rd day of November, I903, 3975 .24 
tons of iron ore, which payments therefor amounted to $397.52. 
This, however, the said respondent neither sdmits nor denies, 


but demands strict proof thereof. Even, however, if this be 


true, the said 3975.24 tons of iron ore was mined prior to the 


Ist day of October, I90I, and if any payment therefor was made, 
Said peyment was made prior to, Or during the year I90I. If said 
payment was made, it is true that the same amounted to just $2.48 


less than the minimum royalty under the terms of the lease 





De 

for the four years ending November Srd, I903, if said contract 
can be construed to mean that said plaintiff could rely on said 
payment and mine no ore from the said premisesduring the years 
I90c-5. Your respondent, however, is advised and therefore alleges 
that the true legal and equitable construction of the said con» 
tract is, that the surplus over one thousand tons of iron ore mined 
during the year I90I shovld be applied only to the year 1902. 
If this be not the correct construction of the gaid lease, then 
the plaintiff could occupy the buildings by tenants and pay the 
minimum royalty required to be paid unde the terms of the lease, 
and in this way it covld go on from year to year and so occupy 
and receive the rents for said houses, mine on adjacent and other 
property all the time, and make a profit out of your respondent 's 
property over and above the minimum royalty, which is contrary 
to the true intent end purpose of said lease, because the true 
intent is, that the premises is only leased for the purpose of 
mining iron ore therefrom, and if proper diligence be used in the 
working and mining, the said iron ore would goon be mined and 
the lessor receive his royalty in a reasonable time, and then 
be entitled to the use and occupancy of the said premises and 
buildings theréon. 

It may be further true that said palintiff only a 
few days prior to the 26th day of January, 1904, actually learned 
that this respondent had purchased the said premises aforesaid 
from the said Beasly and wife, it , however, had constructive 
notice of said purchase, as the deed from Beasly and wife to the 
said respondent was recorded in the Clerk's Office of the County 
Court of Lee County, Virginia, on the 23rd day of January, I903, 
and said plaintiff is bound thereby. It may be true that the 
plaintiff, under its interprftation of the provisions of the said 
lease, on the 26th day of January, I904, placed to the credit 


of this respondent in the Powell's Valley Bank, at Jonesville, the 


sum of $102.48, to pay for the balance of the minimum royalty of 


the rents due for the year ending November Sra, 1903, and to pay 
for the mimimum royalty for this present or current year, ending 


November 3rd, I904, which said sum your respondent refused to ac- 





a. 
cept and so notified said plaintiff and said bank, he having been 


advised that such acceptance would opperate as a revival or renewal 


of a lease which, under its express provisions, had become null 


and void. This respondent here alleges thet said deposit in said 
bank was an attempt upon the part of the said plaintiff to renew 
or revive a lease, which by its own neglect and abandomment of the 
contract was avioded, and which had been treated and acted upon 

by seid palintilf and this respondent, as absolutely void. 

It is further true that this respondent claims that 
under the terms of the said lease the same is not only forfeited, 
but by reason of the failure of the plaintiff to pay, within the 
time required in said lease, the minimum reyalty aforesaid, it is 
absolutely viod, and it is true that he is also seeking to collect 
from said plaintiff a claim tor the use and occupancy of the said 
houses and buildings upon the said land, but he denies that the 
same is inequitable and without foundation, of right in lew or 
equity. It is further true that the said respondent contends 
that said lease is void as aforesaid for the failure of the plain~ 
tiff to pay the minimum rents or royalty as provided for in said 
contract, and he further contends that, in as much as the said 
plaintiff did not mine ore from said leased premises after the 
Ist day of October, I90I, that said plaintiff had no right to use 
Said houses and buildings without paying rents therefor to the 
owner of the said land. 

This respondent denies that the plaintiff has the 
same right under the said lease, ss aforesaid, by the payment of 
the minimum royalty when it i@ not doing any mining thereon as 
it would have by paying for one thousand tons of ore actually mined 
during each and every year. And he further denies that the for- 
feiture provision, if it may be so termed, in said lease, was 
intended merely as a security for the payment of the royalty, and 
that the payment or tender of the royalty in a tans oneb le time 
after the same biecame due,is in strict compliance with the lease, 
and will be so declared in equity. On the other hend, however, 
this respondent is advised, and so alleges, that said forfeiture 


provision was intended and made for the benefit of the lessor and 





5. 
his assigns, and that said lessor, or his assigns, has the right 
under said provision to treat said lease as terminated upon the 
failure of the said plaintiff to comply with the provision thereof. 
The plaintiff having the right under the terms of the said con-~ 


tract to terminate said lease, at its will, the lessor, ér his 


assigns, under the law has an equal right to terminate said lease 


on the failure of the plaintiff to comply therewith, or any pro- 
vision thereof. 

Your respondent says that he does not know the 
plaintiff's desire or intention about abandoning, or not abandon- 
ing, said lease, or to allow the same to be forfeited, but the 
plaintiff's conduct in not mining on said premises, and not paying 
the royalty as providedfor in the said lease, he alleges, has 
rendered said lease void. 

Resonant says that it is true that the said company 
has not been mining ypon the said leased premises, and it is 
true that the said company has been mining upon other-and adjacent 
property, but he knownothing of its driving a tunnel for the 
purpose of striking the ore on the said Beasly lend on a lower 
level. He says that it is true that the said company, some time 
ago, mined upon the adjacent land, but for what Suracaec me is 
not informed, except what the plaintiff has stated in his bill; 
and the depressed condition of the market assigned as a reason 
for its suspension, is not a valid and legal reason for the 
plaintiff not complying with the tems of the Beasly lease. And 
respondent denies the right of the plaintiff to tender °S pay ha 
court the seid sum ofI02.48, or any other sum, as stated in 
said bill, in order to comply with the terms of the said lease, 
from its interprétation, or for any other purpose. Respondent S ays 
it is true tiat he has recently brought a suit at law upon en 
account against the said plaintiff, to collect the money due him 
from the said plaintiff, for peta and occupéncy of the buildings 
on the said leased premises. It is true t at the said suit is 
an action at law, in assumpsit. Your respondent denies that the 


question of forfeiture is necessarily involved in said suit, and 





6. 
that said forfeiture will be necessarily set up in said suit; but 
alleges that whether said lease be void or not, he has a right of 
action against the plaintiff for the use and occupancy of said 
buildings while said plaintiff was using same while mining on 
other than the Beasly land. Respondent further denies that the 
pleintiff can not have an adequate remedy at law, and that irre- 
parable injury will be done to it in the said suit at lew, amd 
allesges that the plaintiff has no’distinct defense in equity that 
it could not make in the said suit at law. 


Respondent further answering states, that some time 


after the exec:tion of the said lease by the said Beasly and wife 


to the said plaintiff company, it was ascertained by their agent, 
or superintendent, one Henry Taylor, that no provision was made 
in the said lease for the erectionof any buildings for miners, 
or other purposes on the said leased premised and said Beasly and 
wife were informed by the said Taylor that it was the desire of 
the said company to erect buildings on the said premises, and there- 
upon the following sub sequent verbal agreement for the erection 
of the buildings was made; that the said company shovld have the 
right to erect all buildings, such as barns and dwelling houses 
for the miners that might be desired for the mining of ore on the 
seid leased premises, and that such buildings as should be thus 
erected, should only be used by the company while it was mining 
on the said Beasly land, and not while mining elsewhere, or on 
any adjacent property, and at the termination of the said lease, 
211 buildings that had been so erected, under this agreement, 
Should belong to the said Beasly and wife, and all buildings that 
the said company, whether barns or dwelling houses for miners, 
has erected on said premises have been erected iiere ds under and 
pursuant to the terms of the said subsequent agreement. 
Respondent alleges that the account sued on, in the 
said law suit, is for the use and occupancy of the said buildings 
by the said company while mining on other property, and since 
the company ceased to mine on the said Beasly land. A certified 
copy of the account sued on, and the declaration in said suit 
at law, is herewith filed as a part hereof, marked "B" & "ca" 


respectively. 





we 
And now respondent denies each and every allegation 
in the said plaintiff's bill, not before admitted or denied, 
and having answered as fully as he is advised that it is mate- 
rial for him to answer, prays that the injunction be dissolvéd 
with damages, and the plaintiff's bill be dismissed, and that he 


be permitted to proceed with his action at law, and that he be 


dismissed with his reasonable cost in this behalf expended. And 


f 
f 


he will ever pray &C. 








CIRCUIT COURT of LEE COUNTY: 


VIRGINIA IRON, COAL & COKE COMPANY 


) 
) 
Ve ) Decree Final. 
) 
) 


JAMES W. ORR. 
This day came the complainant by counsel and, by leave of 


%, filed an amended bill herein, and, on motion of complain- 
ee 
ant, this cause is dismissed without. prejudice. And it is 


@ ws e 


4 i 
further ordered, that the” injunction heretofore granted herein 
a * “ | 


be, and the same is, hereby dissolved. And it is further 
ordered, that the defendant recover of the complainant his costs 


‘in this behalf expended. f 
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CIRCUIT COURT OF LEE COUNTY, VIRGINIA. 


Virginia Iron, Coal & Coke Company 
Ve IN CHANCERY. 


James We Orre 


This cause ¢ame on this 25th day of May, 1904, to be heard 
in vacation upon the bill and exhibit filed therewith and affidavit 
of James We Orr, and was argued by counsel. On consideration where- 
of, it is adjudged, ordered and decreed that the defendant, James 
We Orr, his agents and attorneys, be, and they are hereby, enjoined 
and restrained from further prosecuting the common law action re-~ 
ferred to in the bill, recently instituted by the said James W. Orr 
against the said Virginia Iron, Coal & Coke Co., and now pending 
in the said Circuit Court of Lee County; but this injunction shall 
not take effect until the said Virginia Iron, Coal & Coke Co. or 


Someone for it shall have executed bond before the Clerk of this 


Court, conditioned as required by law, in the penalty of $1500.00. 


ft Lt Lkd «Soak et Pex 


. spo RY 
nl parcel Qader? CA 


- 


“owe 
<3 brie 








VIRGINIA IRON, COAL AND COKE COMPANY 

VS. 

JAMES W. ORR. 

It is agreed between the complainant and defendant here- 
in, by their counsel, that the followine statement nay be read in 
this cause as evidence on behalf of the complainant, in the 
manner and to the same effect as if deposed to in person by the 
witness, R. M. Bibb; but it is further agreed that the said 
statement shall be subject to any legal and valid exception 
Sogectien which the defendant may desire to make to the same on 


account of any matter of substance, but not of form, provided 


said exception or objection be endorsed hereon at least five days 


prior to the hearing of the cause, 


VIRGINIA IRON, COAL AND COKE COMPANY, 


oo 
BY 
ELS Se aw — & «oe EE AAD TPA 


Attorneys. 


JAMES W. ORR, 


ay AL wil 


attorneys. 








SUE Phe A? Or RB 


TQ BE READ IN LIEU OF HIS DEPOSITION. 


My name is R. M. Bibb. I was the Superintendent of Mines 
for the Virginia Iron, Coal and Coke Company from the l2th day 
of May, 1902, until the 15th day of July, 1904, having resigned 


my position as such on the last named date. 


As Superintendent of said Mines I had general charge and 


supervision of the operations of all the iron ore mining conduct- 
ed by or on behalf of the said Company. Prior to my appointment 
as General Superintendent of Mines, I was employed by said Com- 
pany as District Superintendent for the Roanoke District. I 
have been with this Company since its organization in 1899 until 
last month. 

The Company erected six dwelling houses on what is known 
as the Beasley property, in Lee County. These houses were 
erected for occupancy by employees of the Company, and were in- 
tended primarily for use and occupancy by men who were engaged 
in doing the work of mining on the said Beasley property, or do- 
ing work preparatory thereto, and they were used for this pur- 
pose. The Company also built a barn upon said premises, for 
the purpose of housing the stock used by the Company in connec- 
tion with the work aforesaid. I would estimate the cost of these 
houses about as follows: One at $250.00, one at $225.00, one at 
£150.00, and two at about $60.00. The barn I would estimate to 
have cost about $300.00. There was also another dwelling house 
erected on the said premises, which cost about $250.00, and which 
was destroyed by fire. These houses were very plainly and cheap- 
ly built, were what are commonly known as miners! tenement houses, 


and were not of a character to be of permanent value. They 





were built out in the country, ina thinly settled neighborhood, 
where the demand for such houses would be dependent almost ex- 
clusively upon some such operations as the Company was carrying 
on, or intended to carry on, and would be of very Little “imvrin- 
Sic or rental value, except for the purposes for which the Com- 
pany intended to use them. 

Ihe Beasley property was a part of an operation of the 
Virginia Iron, Coal and Coke Company in Lee County, Virginia, 
known as the Truro operation, composed of the Beasley property 
and other property adjoining and near thereto. Tne work of ac- 
tually taking the ore from the Beasley property was suspended 
about the _ day of | oe) 1901, owing to the in- 
convenience and expense of mining the ore from said property upon 
the level at which it was then being worked, and because it was 
found that it would be cheaper and more convenient to reach and 
work the ore upon this Beasley property by means of a tunnel 
driven from mines upon adjoining land. Consequently the Company 
was proceeding, in connection with its other mining operations at 
fruro, to drive a tunnel toward the Beasley land, which would 
enable it to reach the ore thereon at a lower and more convenient 
level than that from which it had been formerly worked. On, oF 
about the 24th day of December, 1903, owing to the depression 


or the iron market, the Company determined to temporarily suspend 


its operations at Truro, and ceased all work there for the time. 


These temporary suspensions of iron ore mining are common in the 
iron business. This suspension was not permanent, nor intended 
to be permanent. The Company intended to keep alive the leases 
which it held in Lee County at the Truro operation, so that it 
might resume the mining as soon as the iron market improved. 


This intention had never been abandoned when this svit was 





brought. Upon the contrary, the Company, while only operating 
one or two of its furnaces, was improving and repairing its fur-= 
nacesS and making every preparation to resume the work Or ming ngs 
iron ore as soon as the iron market should improve. As stated 
before, fluctuations in the iron market are common incidents to 
the business, and temporary Suspension of the manufacture of iron 
by large manufacturing companies, covering periods of months, and 
even years, are not uncommon, Ihe Virginia Iron, Coal and Coke 
Company is the owner of a large number of furnaces. Its main 
business is the manufacture of LY Om, end) 2% te ideraeiy dependent 
upon leases similar to the one in controversy here for its sup- 
ply of iron ore, 

The houses and the barn which were erected on the Beasley 
property were not only convenient, but were necessary for the 
full and proper and most economical use and enjoyment of the 
minerals and the mining and mineral interests and rights which 


the Virginia Iron, Coal and Coke Company acquired under the lease 


from W. H. Beasley and wite, dated the Srd\day of November, 1899, 


and filed with the papers in this cause. The right to erect 
and use such buildings as were erected and were being used by 
the said Company on the Beasley property is a right usually and 
commonly exercised by this Company and other similar Companies 
under leases similar to the Beasley lease. 

Prior to my connection with the Virginia iron, Coal and 
Coke Company, I was engaged in the same capacity by the Crozer 
Iron Company. lt have had a large and extensive practical exper- 


lence in this class of work. 
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XCEPIIONS TO THE STATEMENT OF FR.M. BIBB. 


Assumps it. 


Tron Coal & Coke :Co. 


Statement of R.M.Bibb filed in this case by agreement of 


parties, is excepted to by the plaintiff, 


1st. Because it is wholly immaterial and irrelivant. 

a That part of said statement which attempts to construe 
the dodd of lease between W.H. Beasley ana wite and the defendant 

hid ty vie woreliing dood, 

Company, dated Nov. Srd, 1899, is excepted to because, 1t 1s uhe ex- 
clusive province of the Court to construe the terms of said deed 
of lease, and it is not compehent for the witness to say whether 
or not the terms of the said deed of lease vgrants the bight to 
erect houses and barns on said premises and occupy the ae free of 
charge $ 

erg. Seid statement and all parts thereof in which the witness 
states a matter of opinion is excepted to as evidence because ypin- 
ions are not evidence, and further, because the matters and thinss 
about which the witness expresses opinions are in no way the sub- 

expert testimony, and even if they were Loews dj ScLuyol.,ex— 

pert testimony, the witness has not shown himself to be such expert; 

4th. That vart of said statement which attempts to prove that 
the richt to erect and use such buildings as were erected and used 
by said Company on said premises is a right usually and commonly 
exercised by said Company and similar companies under similar leases 
is excepted to because the same has not been shown. to be, and in fact 
is not, an established general custom, and a matter of general 
knowledge in the community in which these operations were carried 
on, so that the said Beasley can be presumed to have known them; 
ana it has not been shown that the said Beasley had any knowledge 


of any such custom of said company, or similar companies, nor that 


he contracted with reference to such usage or nee ge am Sel el eal 


Lf (1% [G08 





Whereas, on the 25th day of May, 1904, in a chancery suit 
now pending in the Circuit Court of Lee County, Virginia, wherein 
the Virginia Iron, Coal and Coke Company is plaintiff and James 
W. Orr is defendant, the Honorable H. A. W. Skeen, Judge of said 
Court, signed a vacation decree enjoining and restraining the 
said James W. Orr from further prosecuting a certain common law 
action, referred to in said chancery cause, and recently insti- 
tuted in the said Court by the said Orr against the said Company, 
the said injunction decree, however, not to take effect until the 
said Virginia Iron, Coal and Coke Company, or some one for it, 
should have executed bond before the Clerk of said Court, con- 
ditioned as required by law, in the penalty of $1500.00: , 

Now, therefore, for the purpose of complying with the con- 
Gition in said injunction decree, know all men by these presents, 
that the Virginia Iron, Coal and Coke Company and John B. Newton 
do hereby nominate, constitute and appoint Geo. P. Cridiin their 
true and lawful attorney in fact, for them and in their respec- 
tive names and steads to enter into and execute before the Clerk 
of the Circuit Court of Lee County, Virginia, the injunction bond 
hereinabove referred to, the same to be executed by said attorney 
in fact in the name of the Virginia Iron, Coal and Coke Company 
as principal, and in the name of John B. Newton as surety; and we 
hereby ratify all that our said attorney in fact may lawfully do 
in the premises. 

Witness ne following corporate signature and seal of said 
Company and the signature and seal of the said John B. Newton, 
this 27th day of ‘May, 1904. ) | 7 
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VIRGINIA, CITY OF BRISTOL, TO-WIT: 

I, G. Cabell Childress, a Notary Public in and for the 
City and State aforesaid, do certify that John B. Newton, whose 
name is signed individually, in proper person, and also te ak 
President of the Virginia Iron, Coal and Coke Company, to the 
foregoing power of attorney, bearing date on the 27th day of May, 
1904, and that J. W. Cure, whose name is signed thereto as Sec- 
retary of said Company, have this day acknowledged the same be- 


fore me in my City aforesaicd. 


My commission expires: Oi Go 


Given under my hand this 3O day of May, 1904. 


GAS © Qos. Qe 7y ss 


Dees LYS HS> 
Notar? Sabie CG. 


VIRGLVTA 6 iLay SRI St TO-WIT: 


® 


This y pe 1aily appeared before me Jno. B. New 
ton, surety on the ¢ esaid bond, who on oatl 
is worth over and above the sum of Fifteen Hundred Dollars, 
exclusive of the homestead exe Mptlow; aiterwpaving all 6fiaig 
just debts. 
My commission expires July 10th, 1907. 


Given under my hand this The BO day 


Notary Public. 





Everett Waddey Co. 


Stationers and intgis,} Form No. 306. 
Richmond, ¥a 
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are Id and | firmly be Bohn unto the Commonwealth of eee in Ge sum of 





and each of us, our and each of our heirs, executors and administrators, jointly and severally, firmly 
by these presents. And we hereby waive the benefit of our exemptions as to this obligation, and 
also of any claim or right to discharge any liability to the Commonwealth arising under this bond, or by 
virtue of said office, post or trust, with coupons detached from the bonds of this State. Sealed with our 
seals, and dated this__Z VM oe: MAM MAA, oto .,one thousand nine 


hund red 16a. ~ 


has pbjained from hg aid bide, an ne 4 to or) and res ios ALA. MAMMA... LAG 
A Ie AV hree LAAL, a bh it. Eh plch At OCALA UMAABEMALG De pM AMAA... kf 
PMLA MAATAA , KOA A fll 14. Lhe 
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, shall enter into a bond, with good security. 


said court, Bayou to the Commonwealth of ears le in the penalty of... 


said olaintiff .. 
therefore, if the eaidZ } 
may be awarded against..__ 


tion be dissolved, then this obligation to = void otherwise to remain in full force and virtue. 


Executed in the presence of 





In the Clerk's Office of the 
Ti shiidy GA [ORES VIRY gay oy aT SY a eyo lM OL =s Fo Tel {10K cca Senne Tie 


ee ee a, ee ee _, and made oath 
that......_...estate , after the payment of fall just debts, and those for which... fe ee 
as security for others and expect to have to pay wentinthe sumo 08... 
__.dollars, over and above all exemptions allowed by law. 
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Given under my hand, this 
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Che Commonwealth of Vicqinia, 


To the Sheriff of the County of Lee, Greeting: 


WeE comMAND you, That you summon$/¢€Cé€C¢€C( K Pf. 


end ew wn ne a RR RRR eh ee eee ee nee) hae nw ewww Mea ee ae Oem OnE EAN RRR mn eras eee Rene een ene naar nee renee NN: wea e amen wet EEN ee han TRS ESTEE EE FEU Raw ate e ewes mane eee wn meena rw eme near nee Ht h ene eee eee een ene ea eee R Ree EER RNR TERE AERO SSOTSO TTY TAR mma Saw meray memay heme EY 


to appear at the Clerk’s office of teaCircuit Court of the County of Lee, at the rules to be held 


for the said court, on the .? ts. © _Monday in 


bill in ae exhibited against -Z¢(¢t«e1/4..0 Yo. 


ra #4 f = 
And have then there this. writ. Witness eee rk of our said Court, at the 
court-house, eae My day of Wee le ee oe a , and in the 12.9 


Commonwealth. 





Form No. 30034. 


SUBPOENA 
IN CHANCERY 





AMVC 


io PO Te 
gap RY {984 | 
] Dh esihets 





